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In the Court of Appeals of the District of 

Columbia 


Xo. 5964 

j 

United States of America ex Relatione Joseph 

| 

W. Simons, alias Bernard McCoy, appellant 

v. i 

! 

Frank T. Hines, Administrator of Veterans’ 

Affairs, appellee j 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Petitioner was granted an Adjusted Service Certif¬ 
icate pursuant to an act of Congress passed May 19, 
1924, 43 Stat. 121, 38 U.S.C.A. 591, commoply 
known as the World War Adjusted Compensation 
Act, as amended July 3, 1926, 44 Stat. 826, 38 
U.S.C.A. 612, and May 29, 1928, 45 Stat. 947, 38 
U.S.C.A. 612. i 

i 

Subsequent to being granted the above-mentioded 
certificate, the Frobate Court of Hartford, Connecti¬ 
cut, found the petitioner to be incapable of managing 
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his affairs by reason of mental derangement and ap¬ 
pointed the Mutual Bank and Trust Company of 
Hartford as conservator of the petitioner's estate. 
Subsequently and during the conservatorship the 
petitioner applied to respondent for a loan on his 
Adjusted Service ('crtificate as provided by the World 
War Adjusted Compensation Act, supra, which loan 
was granted by the Veterans' Administration. 

Subsequent to the making of the above-mentioned 
loan, the Court of Probate of the District of Hartford, 
Connecticut, found the petitioner capable of manag¬ 
ing his affairs and ordered the conservator to restore 
the remains of his estate to him and discharged the 
conservator. 

Subsequent to the action of the Probate Court dis¬ 
charging petitioner’s conservator and restoring his 
estate, the petitioner applied to the Veterans’ Admin¬ 
istration for a loan on his said Adjusted Service 
Certificate. The application for this loan was denied 
for the reason that a loan in the amount of the full 
loan value of the certificate had, as above stated, been 
previously made to petitioner. 

The petitioner brought this suit to compel respond¬ 
ent to make the loan. Respondent filed his answer 
to which petitioner demurred. The trial court over¬ 
ruled petitioner’s demurrer to respondent’s answer 
and dismissed the petition. From the judgment 
overruling his demurrer and dismissing his petition, 
the petitioner is here with this appeal. 
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ARGUMENT AND AUTHORITIES 


I 


The sole question involved in this appeal is whether 
the respondent can be compelled by mandamus to 
cause to be made a loan to petitioner on his Adjusted 
Service Certificate, a loan having been previously 
made to the petitioner for the full loan value of said 
certificate, the petitioner having been under a jcon¬ 
servatorship at the time the previous loan was ijiade 
to him. 

The Adjusted Service Certificate in question j was 
granted to petitioner pursuant to an Act of Congress 
passed May 19, 1924, 43 Stat. 121, 3S U.S.C.A. j591, 
commonly known as the World War Adjusted (Com¬ 
pensation Act, as amended July 3, 1926, 44 Stat.i826, 
38 U.S.C.A. 612, and May 29, 1928, 45 Stat. |947, 
38 U.S.C.A. 612. j 

In his answer to the petition and rule to show cause, 
respondent admitted the issuance of the Adjusted 

j 

Service Certificate; that the petitioner had |}een 
placed under a conservator; that while under jcon- 
servatorship he applied for and was made a load for 
the full value of his certificate; that he was founpl to 
be sane and his conservator discharged; that sfibse- 
quent to the discharge of his conservator he applied 
to respondent for a loan for the full loan value of his 
certificate, and that said loan was refused. Further 

i 

answering the petition and rule to show cause respond- 

i 

ent averred that a loan in the amount of the full Joan 
value of said certificate has been made thereof to 
petitioner and paid to and received by him. By his 
demurrer, the petitioner has for the purpose of jthis 
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appeal admitted that he has heretofore received the 
full loan value of his certificate. Therefore, as here¬ 
tofore stated, the question on this appeal is whether 
the petitioner having received the full loan value of 
his certificate once is entitled to again receive its full 
loan value. 

Section 310 of the amendment of July 3, 1926, to 
the World War Adjusted Compensation Act, 44 Stat. 
828, 38 U.S.C.A. 620 reads: 

The decisions of the Secretarv of War, the 
Secretarv of the Navy, and the Director, on all 
matters within their respective jurisdictions 
under the provisions of this Act (except the 
duties vested in them by Title VII) shall 
be final and conclusive. 

By an Act approved July 3, 1930, 46 Stat. 1016, 38 
U.S.C. 11, and an Executive Order issued July 21, 
1930, the powers vested in “the Director ” by that 
provision of law last hereinbefore quoted are now 
vested in the Administrator of Veterans’ Affairs, the 
respondent here. 

In the case of United States of America v. Florence 
E. Williams , 278 U.S. 255, plaintiff sued to recover 
upon an Adjusted Service Certificate issued through 
the then Veterans’ Bureau to her husband, her peti¬ 
tion alleging the issuance of the certificate, the death 
of the veteran, her interest as beneficiary, and filing 
of proof of her claim with the Director and his failure 
and refusal to make payment. A demurrer to the 
petition was sustained by the District Court on the 
ground that the case involved a pension claim in 


respect of which the courts were expressly dejnied 
jurisdiction. The Circuit Court of Appeals held 
otherwise, and sustained the jurisdiction of the )Dis- 
trict Court on the ground that the certificate embod¬ 
ied an express obligation. On Writ of Certiorari the 
Supreme Court said: 

The general administration of the Adjusted 
Compensation Act is committed to the Direc¬ 
tor of the Bureau. Under the terms of | the 
original act, the certificate is to be issuec^ by 
that officer upon certification from the Secre¬ 
tary of War or the Secretary of the Navy. 
Paragraph 501. Application first must! be 
made to the Secretary of War or the Secretary 

i 

of the Navy, as the case may be, wild is 

~ i. 

authorized to transmit the same together \tith 
a certificate setting forth, among other thiijigs, 
the amount of the adjusted service credit. 
Paragraphs 302 (a), 303 (a), as amended. 
From a consideration of the whole act ip is 
clear that these officers must pass upon ^he 
facts which it is claimed justify the issued of 
such certificates. Section 310 of the amended 
act, hereafter quoted, makes it equally clhar 
that their decisions upon these facts are filial 
and conclusive. Section 502 authorizes a bhnk 

i 

loan upon the security of an adjusted service 
certificate. If the loan be not paid at ma¬ 
turity, the note and certificate must be pre¬ 
sented to the Director, who in his discretion 
may pay the claim and adjust the remaining 
balance with the veteran or his beneficiafy. 
A fund is created in the Treasury of the United 
States and made available to the Director for 
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payment of adjusted service certificates upon 
their maturity or the prior death of the vet¬ 
erans to whom issued, and for payments to 
banks on account of loans made under Para¬ 
graph 502. Paragraphs 505-507. Before any 
certificate can be paid it must, of course, be 
presented to the Director, who, necessarily, 
must first decide all relevant matters in respect 
of the right of the claimant to receive payment. 

It is not necessary to go further into par¬ 
ticulars. A review of the entire act and the 
amendments shows, we think, that all ques¬ 
tions relating to the right of any person to a 
certificate, the amount of it. etc., and pay¬ 
ments to be made under its terms before or at 
maturity, are to be determined by the appro¬ 
priate executive officer as a basis for his 
action. The effect of the executive deter¬ 
mination. if that were otherwise doubtful, is 
sot at rest by the provisions of Paragraph 310 
of the amended act. which reads: 

“The decisions of the Secretary of War, the 
Secretary of the Navy, and the Director, on 
all matters within their respective jurisdictions 
under the provisions of this Act (except the 
duties vested in them by Title VII) shall be 
final and conclusive." 

Under the provisions of the act, and in the 
light of the section just quoted, we are of 
opinion that exclusive authority is vested in 
the Director of the Bureau to entertain and 
pass upon all claims for payment of these 
certificates. It is evident that when a certifi¬ 
cate is presented to the Director by one claim¬ 
ing to be the benefieiarv that officer must, as a 



necessary prerequisite to the payment, jascer¬ 
tain and determine that the veteran is j dead, 
that the person claiming payment is in fqct the 
beneficiary, and any other matter of fkct or 
law which may affect the right of the claimant 
in any given case. We may assume that the 
Director performed that duty here, j The 
record does not disclose the basis for his 
action; but whatever it may have beep, his 
decision is final, at least unless it be vj'holly 
without evidential support or wholly depend¬ 
ent upon a question of law or clearly arbitrary 
or capricious. Silberschein v. United States, 
266 U.S. 221, 225, and cases there cited, j 
For these reasons the judgment of the ciircuit 
court of appeals must bo reversed and tljiat of 
the district court dismissing the petition 
affirmed. 

We do not think that then' is anything in tlnj' case 

at bar which takes it from within the rule announced 

! 

in the Williams case, supra, and therefore, wj‘ feel 
that that case is decisive of this appeal. 

In his brief, petitioner sets up four points, naijnely: 

1. A contract effects upon application for and! pay¬ 
ment of a loan under the authority of the Worlt^ War 
Adj listed Compensation Act. 

2. A contract with an insane person is voijd ab 
initio. 

l 

3. There is no duty upon an insane person tjo re¬ 
turn consideration in order to hold a supposedj con¬ 
tract void. 

4. The decision of an administrative official having 
discretionary power is final, unless it is wholly jvith- 
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out evidential support, is wholly dependent upon a 
question of law, or is clearly arbitrary or capricious and 
the facts of the present case fall within this exception. 

Petitioner’s argument in support of his Points One 
and Two is devoted in an attempt to show that the 
making of a loan on an Adjusted Service Certificate 
is a contract and that the petitioner being under a 
conservatorship at the time the loan on the contract 
was made is not bound therebv. In making this 
argument he. however, perhaps inadvertently states 
that payments of such loans are familiarly known as 
the “bonus.” 

In the case of Emma White v. Inited Stales of 
America and Lucy Recces, 270 U.S. 175; 46 Sup. Ct. 
274. 70 L. Ed. 530. George White, a soldier in the 
American army during the late war. was granted a 
contract of war risk insurance, designating his mother, 
Emma White, as beneficiarv. Bv a letter since estab- 
lished as his will, he provided that one half of the 
insurance should go to his aunt, Lucv Reeves. The 
veteran died on October 4. 1918. at which time aunts 
were not within the permitted class of persons to 
whom war risk insurance could be made payable. 
The Act of December 24, 1919, c. 16, sec. 13, 41 Stat. 
371. 375, enlarged the permitted class of beneficiaries 
to include aunts and provided that the Section should 
be deemed to be in effect as of October 6, 1917. After 


passage of this amendatory act the award of entire in¬ 
surance to the mother, Emma White, was suspended 
and the insurance was awarded to her and Lucy 
Reeves. Emma White filed suit to establish her 
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claim for the whole insurance setting up that to give 
effect to the Act of 1919 would be to deprive heir of 
her property without due process of law contrary to 
the Constitution of the United States. The l<j>wer 
court decided in favor of the aunt and Emma Wjhite 
appealed. In affirming the judgment the Supiieme 
Court, speaking through Mr. Justice Holmes, saijd: 

* * * The certificate of insurance pro¬ 

vided in terms that it should be “subject in 
all respects to the provision of such Act (of 
1917), of any amendments thereto, and bf all 
regulations thereunder, now in force or here¬ 
after adopted, all of which, together with the 
application for this insurance, and the terms 
and conditions published under authority of 
the act, shall constitute the contract.” Tjhese 
words must be taken to embrace changes in 
the law no less than changes in the regula¬ 
tions. The form was established bv the! Di- 

* 

rector with the approval of the Secretary of 
the Treasury, and on the authority of aijticle 
I, § 1, and article IV, § 402, of the act, which, 
we have no doubt, authorized it. The j lan¬ 
guage is very broad and does not need precise 
discussion when the nature of the plan is 
remembered. The insurance was a contract, 

i 

to be sure, for which a premium was paid} but 
it was not one entered into by the Uiiiited 
States for gain. All soldiers were givtn a 
right to it, and the relation of the government 
to them, if not paternal, was at least avuncu¬ 
lar. It was a relation of benevolence estab¬ 
lished by the government at considerable! cost 
to itself, for the soldier’s good. * * * j 
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While the Supreme Court in the White case con¬ 
ceded that war risk insurance is a contract, the 
concession was qualified by calling attention to the 
fact that it was not entered into bv the United States 
for gain and that the relation of the Government to 
those persons insured was a relation of benevolence 
established bv the Government at considerable cost 
to itself for the soldier’s good. 

It seems that the holding in the White case must 
be construed to be a holding that the general law as 
to contracts! is not applicable to war risk insurance. 
In fact it seems that the real effect of the holding is 
that the granting of war risk insurance by the Gov¬ 
ernment was not a contract but reallv a gratuitv. 

The issuance of adjusted service certificates is a 
method adopted by the United States under author¬ 
ity of an act of Congress to grant veterans further 
sums on account of their services in behalf of the 
countrv in the World War. the amount of said cer- 
tificates to be paid at the future date mentioned 
therein, or subject to certain advancements called a 
loan under the conditions set forth in the act. The 
whole scheme is designed to be and is entirely for 
the benefit of the veteran. 

If the granting of war risk insurance for which a 
premium was charged created a relation of benev¬ 
olence established by the Government between it and 
its soldiers with the result that the law applicable to 
contracts in general does not apply to war risk in¬ 
surance or perhaps with the result that the granting 
of such insurance is not a contract but a gratuity. 
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it would seem to follow that the making of a loan 
on an adjusted service certificate granted to a 

i 

veteran without cost to him but as a gratuitjy is not 
entering into a contract but is a part of the gratuity. 
If this be true, petitioner’s argument and authorities 
are not in point. However, assuming that the 
transaction by virtue of which the petitioner (secured 
the loan amounts to a contract, same wouldj not be 
void but voidable only. j 

i 

Petitioner’s argument in support of hisi Point 
Three is devoted in an attempt to show th^t it is 
not a condition precedent to holding the loajn con¬ 
tract void that the consideration, namely, tlie loan 
received, be returned. While he cites many authori¬ 
ties in support of his contention, it is submitted that 

they are not controlling. j 

~ 1 

While in some cases of ordinarv commerciail con- 

* 

tracts some courts have held that it is not a condition 
precedent to the avoidance of a contract entereji into 

bv an insane person that there shall be a return or 

J 

offer to return the consideration received by hipi, an 

i 

examination of the authorities will, we think, 1 , show 

I 

that the better considered cases hold to the contrary, 
especially if the insane person has received the bene¬ 
fits of the consideration. | 

32 C.J. 737 seems to lay down the following tejxt: 

Xo benefit to insane person or dissipated 
consideration. Most of the cases, regard¬ 
less whether they hold that the return of the 
consideration is not a condition precedent, or 
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that the contract cannot be avoided where the 
other party acted in good faith, without 
restoration of the consideration, seem to hold 
that the contract may be avoided without 
restoring or tendering the consideration received 
when such consideration was not beneficial to 
the insane person, as where it was wasted or 
dissipated during the insanity. 

and quotes in support thereof: 

The reason given in the cases for requiring 
the consideration to be returned where the 
lunatic has received the benefit of it is, that to 
refuse to do so would be allowing the lunacy 
to be the means of perpetrating a fraud. 
Where the benefit of the consideration is not 
received by the lunatic the reason upon which 
the rule is based does not exist, and in view of 
the difference in circumstances and opportuni¬ 
ties of the parties it would seem in harmony 
with sound principles of justice that the luna¬ 
tic. having no responsibility for the transaction 
and receiving no benefit thereon, should 
receive the protection of the court of equity 
and the loss should be made to fall on the 
party dealing with the lunatic. Jordan v. 
Kirkpatrick . 251 Ill. 116, 122, 95 XE 1079 
(quote Williams v. Williams, 265 Ill. 04, 106 
XE 470, 481). 


Since, as heretofore stated, the petitioner by his 
demurrer to respondent’s answer admits receiving 
the loan value of his certificate and since there is no 
allegation that the loan was not beneficial to petitioner 
or that it was wasted or dissipated during his dis- 
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ability, it is submitted that under the authority, 
supra , the petitioner, if entitled to the relief j sought, 
must first tender back the proceeds obtained jby him. 

Petitioner’s argument in support of his Point Four 
is devoted in an attempt to show that this case does 
not come within the rule laid down in the Vplliams 
case, supra , and in the case of Silberschein v.i United 
States, 2G6 U.S. 221, 225, which hold that fhe de¬ 
cisions of the Director of the United States Veterans’ 

l 

Bureau, now the Administrator of Veterans’ Affairs, 

I 

as to matters under the World War Adjusted Com¬ 
pensation Act and the awarding of compensation 

under the World War Veterans’ Act are final apd con- 

| 

elusive and not subject to review by the courtsj unless 
same are wholly unsupported by the evidenjee, in¬ 
volve a question of law or clearly arbitrary and 
capricious. I 

In support of his argument on his Point Foi[ir, the 
petitioner quotes Title 3, Section 313 of the World 
War Adjusted Compensation Act, 38 U.S.C. 623, 45 
Stat. 949: j 

That where any payment under this jAct is 
to be made to a minor, other than a person in 
the military or naval forces of the United 
States, or to a person mentally incompetent, or 
under other legal disability adjudged jby a 
court of competent jurisdiction, such payment 
may be made to the legally constituted 
guardian, curator, or conservator of thU per¬ 
son entitled to payment or to the person 
found by the Director to be otherwise legally 
vested with the care of the person entitled to 


i 


i 
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payment of his estate. Prior to the receipt of 
notice by the Bureau that any such person 
entitled to payment is under such legal dis¬ 
ability, payment may be made to such person 
direct. 


The petitioner then argues that since the statute, 
supra, provides that respondent as Administrator 
might have paid the loan to petitioner’s conservator, 
it was incumbent upon him to have done so and that 
his failure to do so was “arbitrary and capricious’’ 
and that, therefore, respondent’s action may be 
reviewed by this court. We submit that the use of 
the word “mav” in this statute did not make it 


mandatory that respondent pay the loan value of this 
certificate to the conservator. Furthermore, we 
submit that there is nothing in this case to show that 
the respondent's action in not paying the loan to the 
conservator was the result of any arbitrary or capri¬ 
cious desire or intention on his part. 

In support of the argument in his Point Four, 
petitioner cites Duncan Towmite Company v. Frank¬ 
lin K. Latte , 245 U.S. 308, l.c. 312, from which he 
quotes as follows: 


Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right, but in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, not 
to promote one: to compel the performance of 
a duty which ought to be performed, not to 
direct an act which will work a public or pri¬ 
vate mischief, or will be within the strict 
letter of the law, but in disregard of its spirit. 


Although classed as a legal remedy, fts issu¬ 
ance is largely controlled by equitable 
principles. 

i 

By this suit petitioner is attempting to coippel an 

! 

official of the Government to make him a duplicate 
loan on his service certificate, that is, he is attempting 

i 

to secure double the loan value of his certificate. 
Loans on Adjusted Service Certificates are njade by 
reasons of the provisions of Section 502, 43 Stfrt. 126, 
38 U.S.C.A. 642, and Section 507, 43 Stat. jl28, 38 
U.S.C.A. 647, of the World War Adjusted! Com- 
pensation Act as amended by Public 743, 71 sft Con¬ 
gress, passed February 26 and 27, 1931, 46 Stat. 
1429, Section 502, 38 U.S.C.A. 642 and Section 
507, 38 U.S.C.A. 647. Paragraph (i) of Section 502 
contains the authority for the Administrator of 
Veterans' Affairs to make loans on such certificates. 

From the foregoing it will be seen that tlierb is no 
provision of law for the making of duplicate lojans on 
Adjusted Service ('ertificates or lending twite the 

loan value thereof. | 

! 

The theory of the petitioner is that the loan hereto¬ 
fore made him was mistakenly, if not unlawfully 
made to and paid him, and is therefore a njullity. 
If this be true, the Government has a right to recover 
from the petitioner the amount of the loan sinjce the 
courts have held that the Government can rbcover 

i 

moneys paid either on mistake of law or mistake of 
fact. U.S. v. Saunders, 79 Fed. 407, U.S. vj Wis¬ 
consin Central R.R. Co., 164 U.S. 190, 212. I 
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Furthermore, Title 31, United States Code, Anno¬ 
tated, Sections 71 and 227, makes it mandatory that 
there shall he offset against any amounts due from 
the Government to other persons any amounts due 
from such persons to the Government. 

Should the writ he granted and the respondent com¬ 
pelled to make a new loan and a voucher thereon be 
issued, the amount of the loan heretofore made and 
paid to petitioner would under the rule in the Saunders 
and Wisconsin Central Railroad cases, supra , and the 
mandate of Title 31, United States Code, supra , be 
offset against the voucher with the result that peti¬ 
tioner would obtain nothing. 

To the same effect is the holding in the case of 
Reivich v. United States , 25 Fed. (2d) 670, a suit by 
an administrator to recover a part of the proceeds 
of a war risk insurance contract which had been paid 
by the Government to the person to whom the Ad¬ 
ministrator would pay the full amount of his re- 
coverv. In this case the court held that the Gov- 
ernment need not pay to the Administrator and then 
seek recoverv from the distributee but could offset 
against the claim of the administrator the amount 
already paid the distributee. 

Also, the United States cannot be held for dupli¬ 
cate payments due to the error of its officers or em¬ 
ployees. Birmingham v. United States , 4 Fed. (2d) 
508. In this case cited, the Circuit Court of Appeals 
for the Eighth Circuit affirmed the judgment of the 
United States Court for the Eastern District of 
Missouri in sustaining the Government's demurrer. 
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The lower court, in obtaining the judgment, among 
other things, said: j 

In all matters touching the Governmjent an 
officer whose duty it is to act for the Govern¬ 
ment must act under some statute!. The 
statute which brings him into existence] which 
creates him officially, and which lays down his 
duties, is his power of attorney. He pannot 
go beyond the terms of that statute, arjd con¬ 
tinue to bind his principal; which is thp Gov¬ 
ernment. He can bind it within the ptatute 
which fixes and hedges about his dutips, but 
not beyond that statute. It is a fortunate 
thing, perhaps, that this is so. One pannot 
read the public journals without being jstruck 
with the effects upon the money of the pnited 
States, of the actions of officers, even, when 
they assume to act within the statuie. If 
they are to be turned loose to act uporji their 
own initiative; if they are to be considered 
as general officers whose actions of whatever 
sort bind and conclude the United States, 
this Government will be in a worse condition 
than it is now. I am impressed wit|i this 
thought by what I see almost daily in the 
papers with regard to a department of 
Government. j 

i 

The Duncan Townsite case, supra, which was fol- 

I 

lowed by this Court in United States ex rel. Stoixell v. 
Denting et aL, 57 Appeals D.C. 223, 1. c. 225[ lays 
down the rule that mandamus is awarded noi] as a 

MATTER OF RIGHT, BUT IN THE EXERCISE OF A SjOUND 
JUDICIAL DISCRETION. IT ISSUES TO REMEDY A 


I 
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WRONG, NOT TO PROMOTE ONE; TO COMPEL PERFORM¬ 
ANCE OF A DUTY WHICH OUGHT TO BE PERFORMED, 
NOT TO DIRECT AN ACT WHICH WILL WORK A PUBLIC 
MISCHIEF OR WILL BE WITHIN THE STRICT LETTER OF 
THE LAW, BUT IN DISREGARD OF ITS SPIRIT. ALTHOUGH 
CLASSED AS A LEGAL REMEDY, ITS ISSUANCE IS LARGELY 
CONTROLLED BY EQUITABLE PRINCIPLES. 

Since, as heretofore shown, the petitioner has 
himself received the full loan value of his Adjusted- 
Service Certificate to compel the respondent to make 
him a duplicate loan would not “ remedy a wrong 
but promote one." Furthermore, to direct the re¬ 
spondent to make petitioner a duplicate loan would 
“work a public mischief.’* 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the judgment of the lower court should 
be affirmed. 

Leo A. Rover, 

United States Attorney. 

John J. Wilson, 

Assistant United States Attorney. 

J. O’C. Roberts, 

Solicitor , Veterans 1 Administration. 

Bayless L. Guffy, 

Attorney , Veterans 1 Administration . 
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